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 1.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC INS VS MOROWIT 
HEARING ON MOTION TO/FOR COMPEL ANSWERS TO FOR INTEROGGS SERVED 
FILED BY SURETEC INSURANCE COMPANY, A CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel answers to form interrogatories is granted. Defendant 
is ordered to provide answers, without objections, and to pay plaintiff’s counsel $490 by 
February 1, 2021. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC INS VS MOROWIT 
HEARING ON MOTION TO/FOR TO COMPEL RESPONSES TO FOR DEMAND OF 
DOCS FILED BY SURETEC INSURANCE COMPANY, A CORPORATION 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to deem the RFA’s admitted and for sanctions is granted. 
Defendant is order to pay plaintiff’s counsel $490 by February 1, 2021.  

  

 3.  TIME:  9:00   CASE#: MSC16-00255 
CASE NAME: SURETEC INS VS MOROWIT 
HEARING ON MOTION TO/FOR DEEM ADMTD THE 1ST SET OF RQST FOR 
ADMISSIONS SERV FILED BY SURETEC INSURANCE COMPANY, A 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel responses and documents to the first set of document 
demands is granted. Defendant is ordered to provide documents and responses, and to pay 
plaintiff’s counsel $490 by February 1, 2021. 

  

 4.  TIME:  9:00   CASE#: MSC17-01321 
CASE NAME: CREAMER VS. ATCHISSON 
HEARING ON MOTION TO/FOR DISQUALIFY THE LAW FIRM OF LAW OFFICES 
ANDREW WOLF FILED BY MARILYN ATCHISSON 
* TENTATIVE RULING: * 
 
The motion is continued by the court to January 13, 2021 at 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC17-02200 
CASE NAME: ALCATRAZ VS CONTRERAS 
HEARING ON MOTION TO/FOR STRIKE DEFENDANT CONTRERAS'S SECOND 
AMENDED FILED BY MICHAEL ALCATRAZ, NATALIE ALCATRAZ, CORD 
* TENTATIVE RULING: * 
 

The motion is denied. The Court already accepted filing of the Second Amended Answer. See 
also discussion on companion demurrer (Line 6). 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02200 
CASE NAME: ALCATRAZ VS CONTRERAS 
HEARING ON DEMURRER TO CONTRERAS'S SECOND AMENDED ANSWER ( FILED 
BY MICHAEL ALCATRAZ, NATALIE ALCATRAZ, AND) 
* TENTATIVE RULING: * 
 

Plaintiffs’ demurrer to Denise Contreras’ Second Amended Answer is sustained as to 
the second affirmative defense (statute of limitations), and otherwise overruled. Any 
amended answer must be filed and served by January 19, 2021. 

Untimely Service of the Opposition 

In their reply brief, plaintiffs argue Contreras’ opposition brief should be stricken based 
on untimely service. Code of Civil Procedure section 1005, subdivision (c) requires that 
opposition papers be served in a manner calculated to ensure delivery no later than the next 
business day after they are filed. At the latest, opposition papers must be filed and served on 
the ninth day prior to hearing. (Code Civ. Proc., § 1005 (b).) 

Contreras filed her opposition on December 16, 2020 without attaching a proof of 
service. According to the reply, she served her opposition by email after 6pm on December 
22nd, four court days after she filed it with the Court. (Reply in Support of Demurrer, 3:10-12.) 
The opposition was therefore not served on time, pursuant to Code of Civil Procedure section 
1005.  

Contreras’ opposition shall not be considered for the purposes of this ruling. 

Discussion 

A defendant must set forth only the “essential facts” of the affirmative defense, “sufficient 
to acquaint [plaintiff] with the nature, source and extent” of the defense. (Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608.) This is known as the “fair notice” test. 
“Generally speaking, the determination whether an answer states a defense is governed by the 
same principles which are applicable in determining if a complaint states a cause of action.” 
(South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) A party against whom an 
answer has been filed may object by demurrer where the answer does not state facts sufficient 
to constitute a defense. (Code Civ. Proc., § 430.20(a).) The ground for objection must appear on 
the face of the answer, or from any matter of which the court is required to or may take judicial 
notice. (Code Civ. Proc., § 430.30(a).) 
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Plaintiffs here argue that the Second Amended Answer fails to set forth new matter 
constituting a defense because the purported defenses only contain “legal conclusions” and do 
not include facts that create a “triable issue of material fact.” (Demurrer, 4:13-22.) Specifically, 
plaintiffs take issue with affirmative defense paragraphs two, ten, eleven, and twelve. As to 
plaintiffs’ references to “triable issues,” the Court notes that no issues of fact are raised on 
demurrer as all factual allegations are assumed true, however improbable they may be. (See 
Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) Each of the 
challenged defenses are discussed below. 

Paragraph Two: Statute of Limitations 

If a statute of limitations is not raised by an appropriate pleading it is waived. (Philbrick v. 
Huff (1976) 60 Cal.App.3d 633, 642.) There are two ways to properly plead a statute of 
limitations defense: (1) allege facts showing that the action is barred, and indicating that the 
lateness of the action is being urged as a defense and (2) plead the specific section and 
subdivision. (Brown v. World Church (1969) 272 Cal.App.2d 684, 691; see also Code of Civ. 
Proc., § 458 [citing relevant code section is sufficient to plead statute of limitations defense].)  

In her First Amended Answer, Contreras cited numerous code sections relating to a 
statute of limitations defense, not including Code of Civil Procedure 335.1, which is the section 
plaintiffs claim would apply here. In her Second Amended Answer, Contreras references no 
code section whatsoever. Though she has alleged that “Plaintiffs should have brought their 
complaint immediately […] considering that some of the individuals involved were minors,” these 
facts do not establish that the lawsuit was filed after any particular deadline. While the 
statements suggest an assertion that plaintiffs unreasonably delayed filing their lawsuit, the 
defense of laches does not appear to be available in this action at law. (See Rencher Decl., Ex. 
E, 5:1-12.) 

The demurrer is sustained to this defense, with leave to amend. 

Paragraph Ten (Self-Defense)  

Plaintiffs also argue the tenth affirmative defense is unsupported by sufficient facts 
because any alleged assault against Contreras’ daughter occurred in the previous day, not at 
the time of the attack on Cothren. Contreras’ allegation that she was defending herself from an 
“anticipated attack by Plaintiff Cothren” is sufficient to state self-defense.  

Civil Code, § 50 provides that “[a]ny necessary force may be used to protect from 
wrongful injury the person or property of oneself, or of a spouse, child, parent, or other relative, 
or member of one’s family, or of a ward, servant, master, or guest.”  

Plaintiffs cite no authority that articulate what factual specificity is necessary for this type 
of defense. Determining Contreras’ credibility as to whether she was actually afraid, and 
whether her force was necessary under the circumstances, is a function reserved for the trier of 
fact. (Haeussler v. De Loretto (1952) 109 Cal.App.2d 363, 364.) Contreras would bear any 
burden of proof to show this affirmative defense. (Boyer v. Waples (1962) 206 Cal.App.2d 725, 
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727.) As such, Contreras has sufficiently put plaintiffs on notice that she intends to raise this 
defense. Details can be established during discovery. 

The demurrer to this defense is overruled. 

Paragraph Eleven (Defense of Others) 

Arguing that Contreras is “unable to articulate” any threat to another, or its imminence, 
plaintiffs also demur to Contreras’ assertion that she acted in the defense of others. Here, they 
also fail to cite any authority related to what would constitute a sufficient factual basis. As with 
Contreras’ assertion she acted in self-defense, the burden will fall on Contreras to show the 
defense of others. Whether Contreras is able to articulate the threat, and its imminence, can be 
explored in discovery. 

The demurrer to this defense is overruled. 

Paragraph Twelve (Catch-all) 

There is no basis for demurring to a reservation of the right to amend the answer. Such 
reservation does not excuse a defendant from compliance with any applicable statutory 
procedures or rules.  

The demurrer to this defense is overruled. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-02211 
CASE NAME: AGYEKUM VS. BONIS 
HEARING ON MOTION TO/FOR COMPEL 3RD PARTY WITNESS LIBRADA 
YAMAT'S RESPONSE, FILED BY EDWARD AGYEKUM 
* TENTATIVE RULING: * 
 
Unopposed motion to compel third party witness Librada Yamat to respond to the business 
records subpoena is granted. The court will award sanctions in the amount of $1,000 which are 
payable by the deponent to attorney Lubrega by February 15, 2021. 

  

 8.  TIME:  9:00   CASE#: MSC19-00231 
CASE NAME: BORGWARDT VS LAFAYETTE PARK HO 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
LINDA SMITH, GARY SMITH 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to allow the Smith cross-defendants to file a cross-complaint 
against the Lafayette Park Hotel Associates is granted. The court will sign the order provided 
and order the cross-complaint served by February 1, 2021. 
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 9.  TIME:  9:00   CASE#: MSC19-00411 
CASE NAME: HUCKABY VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN L. KRONICK M.D. 
* TENTATIVE RULING: * 
 
 The motion for summary judgment, brought by defendant Dr. John L. Kronick, 
is granted.  Defendant shall prepare a proposed judgment of dismissal, separate from any 
formal order on the motion, and shall submit that proposed judgment to plaintiff’s counsel for 
approval as to form. 
 
 Defendant’s motion is unopposed.  Nevertheless, the Court has independently reviewed 
defendant’s opening papers.  The Court is satisfied that defendant’s evidence adequately 
negates plaintiff’s allegations of professional negligence.  (See, Maloney Dec., filed on 10-2-20.)  
 
 In the future, if plaintiff’s counsel intends not to oppose a given defendant’s dispositive 
motion, it would be a courtesy to dismiss that defendant rather than compel the Court and its 
staff to review the substantive merits of the motion. 

 

  

10.  TIME:  9:00   CASE#: MSC19-00655 
CASE NAME: KING VS BROWN 
HEARING ON MOTION TO/FOR CLARIFY & RECONSIDER FILED BY TROY KING 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to “clarify” and reconsider is denied.  
 
The court reaffirms that plaintiff’s second amended complaint must be served as if it were an 
original complaint. The SAC adds new facts and causes of action and therefore constitutes a 
substantive amendment. As the court stated in Engebretson & Co. v. Harrison (1981) 125 
Cal.App3d 438, 442-443: “[I]f the complaint is amended in a way which would materially affect 
the defendant's decision not to contest the action, this new circumstance should be brought 
home to the defendant with the same force as the notification of the original action.  . . . Service 
of the amended complaint in the manner provided for service of summons is much more likely to 
result in actual notice to the defendant that something has occurred requiring reassessment of 
the decision not to contest the action.” 
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11.  TIME:  9:00   CASE#: MSC19-01231 
CASE NAME: TINA HSIEH VS FIBERGLASS POOL 
HEARING ON MOTION TO/FOR STRIKE ANSWER OF FIBERGLASS POOL 
RESURFACING FILED BY TINA HSIEH 
* TENTATIVE RULING: * 
 
Unopposed motion to strike the answer of Fiberglass Pool Resurfacing, Inc. is granted. CCP 
436. Fiberglass Pool is a corporation but filed its answer in pro per. Companies are required to 
be represented through counsel. See, e.g., Caressa Camille, Inc. v. Alcoholic Beverage Control 
Appeals Bd. (200) 99 Cal.App.4th 1094, 1101. Accordingly, the answer is improper and must be 
stricken.  
 

  

12.  TIME:  9:00   CASE#: MSC19-01555 
CASE NAME: NIEMIREA VS. ESTATE OF SCOTT S 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The Court will sign the order provided. 

  

13.  TIME:  9:00   CASE#: MSC19-01555 
CASE NAME: NIEMIREA VS. ESTATE OF SCOTT S 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The Court will sign the order provided. 

  

14.  TIME:  9:00   CASE#: MSC19-01915 
CASE NAME: BERNSTEIN VS. EKINTON-WALKER 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO SUPPLEMENTAL 
INTERROG, FILED BY JOYANNE ELKINTON-WALKER 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel responses to Supplemental interrogatories, Set One, 
and Supplemental Document Demands, Set One, is granted. Plaintiff is ordered to provide 
responsive documents and answers, without objections, by February 1, 2021. Plaintiff is also 
ordered to pay defense counsel $200 in sanctions by the same date.   
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15.  TIME:  9:00   CASE#: MSC19-02495 
CASE NAME: CORRAL VS FORD MOTOR COMPANY 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY 
ROSAMARIA CORRAL, MIKE NAZARI 
* TENTATIVE RULING: * 
 
Unopposed motion for plaintiffs’ attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

  

16.  TIME:  9:00   CASE#: MSC20-00021 
CASE NAME: LELE PATU-TOO VS. GLOBAL LATERAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GLOBAL LATERAL LLC 
* TENTATIVE RULING: * 
 
 The demurrer by defendant Global Lateral is overruled.  Defendant shall file an answer 
on or before January 21, 2021. 
 
 General Demurrer.  Defendant’s general demurrer is overruled because defendant cites 
no law supporting the strained argument that foreclosing beneficiaries are somehow immune 
from liability for wrongful foreclosure.  The Sciarratta decision cited by defendant stands for the 
opposite proposition.  (See, Sciarratta v. U.S. Bank National Assn. (2016) 247 Cal.App.4th 552, 
561-568 [the plaintiff stated a cause of action for wrongful foreclosure against the foreclosing 
beneficiary].  See also, Citrus El Dorado, LLC v. Chicago Title Co. (2019) 32 Cal.App.5th 943, 
948-949 [foreclosure trustees have limited duties and are generally not liable for wrongful 
foreclosure].)  The Court notes that the foreclosure trustee in the case at bar, defendant CNA 
Foreclosure Services, has filed an unopposed declaration of non-monetary status, and thus 
faces no monetary liability in this action.  (See, Civ. Code, § 2924l.) 
 
 Special Demurrer.  Defendant’s special demurrer is overruled because plaintiffs’ 
complaint is not prejudicially uncertain.  (See, A.J. Fistes Corp. v. GDL Best Contractors, Inc. 
(2019) 38 Cal.App.5th 677, 694-696.)  However, the Court offers the following comment for the 
parties’ guidance. 
 
 Plaintiffs’ purported Fifth Cause of Action for injunctive relief, miscaptioned in the body of 
the complaint as the Fourth Cause of Action, is not a genuinely distinct cause of action.  (See, 
MaJor v. Miraverde Homeowners Assn. (1992) 7 Cal.App.4th 618, 623.)  Plaintiffs may seek 
injunctive relief, but only as an ancillary remedy in connection with plaintiffs’ four substantive 
causes of action: (1) wrongful foreclosure; (2) fraud; (3) cancellation, and; (4) declaratory relief. 
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17.  TIME:  9:00   CASE#: MSC20-02167 
CASE NAME: POHYAR VS. CITY OF CLAYTON 
HEARING ON DEMURRER TO COMPLAINT of POHYAR FILED BY CITY OF 
CLAYTON 
* TENTATIVE RULING: * 
 
The Court is in receipt of both Plaintiff’s response to Defendant’s demurrer to complaint 
(filed December 23rd) and Defendant’s notice of non-opposition (filed December 28th). Plaintiff’s 
response includes a proof of service indicating that her response was served by mail on 
December 17th. Defendant, however, represents that it has not been served with a response.  
 
The hearing is continued to January 20th, 2021. Defendant’s reply brief, if any, is due 
January 12, 2021. 
 

  

18.  TIME:  9:00   CASE#: MSN20-1515 
CASE NAME: C. OVERAA & CO VS CITY OF SAN 
HEARING ON MOTION TO/FOR RELEASE OF STOP NOTICE PURS TO CCP 
9408(b) FILED BY C. OVERAA & CO 
* TENTATIVE RULING: * 
 
Overaa’s motion for release of the stop notice is granted. 

Background 

 Petitioner C. Overaa & Co. was the prime contractor on the construction of a new City 

Hall for the City of San Pablo. Overaa subcontracted with Wimmer Excavating to perform 

grading and paving. Wimmer subcontracted a portion of its work to OBS Engineering.  

On or about June 2, 2020, Manuel Garcia issued a stop notice and bond claim stating that he 

furnished services on grading and paving the San Pablo parking lot. The notice directed the City 

of San Pablo to stop payment on the $25,640 owed to Overaa. Mr. Garcia claims an equitable 

lien on the funds. 

Mr. Powell, the Vice President of Overaa, responded on August 19, 2020 with an affidavit 

demanding release of the funds. The affidavit contends Mr. Garcia’s stop notice is invalid for 

numerous reasons. Unfortunately, the affidavit frequently refers to code sections that have been 

repealed. The operable code sections are found in Civil Code 8500, et seq. 

On September 29, 2020, Mr. Garcia filed a counter-affidavit pursuant to Civil Code 9406. Mr. 

Garcia states that he “was an employee of Wimmer Excavating on this project.” Counter-

Affidavit, p.2:2. He asserts that as a laborer, he is entitled to serve a stop notice and is not 

required to give preliminary notice. See Civ. Code 9100, 8400. In the affidavit, Mr. Garcia fails to 

state the basis for his claim or explain his need for the stop notice. He does not state that he is 

owed wages. 
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On October 13, 2020, Overaa filed this action pursuant to Civil Code 9408(b) for declaration of 

the rights of the parties to the stop notice. Overaa simultaneously filed a notice of motion in 

support of its request for release of the stop notice. Overaa asserts that the claim on which the 

notice is based is not the type for which a stop notice is authorized, Mr. Garcia is not a person 

authorized to give a stop payment notice and there is no basis for the claim stated in the stop 

notice.  

After Mr. Garcia filed his stop notice, he provided additional documents to the City. These 

documents, attached to Mr. Powell’s October declaration, demonstrate that Mr. Garcia was not 

employed by Wimmer but rather by OBS. Mr. Garcia submitted receipts to the City on behalf of 

OBS, listing himself as OBS’s foreman for the period February 9 to February 22, 2020.   

Mr. Wilmoth Lewis, CFO, CEO, sole Director and Responsible Managing Owner of OBS, 

submitted a declaration stating that Mr. Garcia was, but no longer is, employed by OBS and that 

Mr. Garcia never had authority to file a stop notice on behalf of OBS. Lewis Decl., ¶2. Mr. Lewis 

states that OBS was paid in full its work on the subcontract with Wimmer, and that OBS 

provided an unconditional waiver and release upon final payment. Id., ¶3. OBS “has no claim on 

funds held by the City of San Pablo otherwise due and owing to Overaa Construction.” Id., ¶4.  

Overaa also served a request for judicial notice which includes documents demonstrating that 

Mr. Garcia is not a licensed contractor and is not an owner of OBS.   

Mr. Garcia opposes the motion on technical grounds, alleging that Overaa should have first 

requested permission from the court before filing anything other the Powell Affidavit and Garcia 

Counter-Affidavit. He asks permission to supplement his Counter-Affidavit with his November 3, 

2020 Declaration, which attaches documents allegedly listing him as an employee on Wimmer’s 

certified payroll. He fails to address the substance of the arguments made in the motion or in 

any way explain the basis for the stop notice. He again fails to claim that he is entitled to wages 

from any entity.  

Overaa responds by citing Rule of Court 3.112 which requires motions to be supported by a 

memorandum of points and authorities.  Overaa also notes that the stop notice statutes allow 

courts to consider evidence beyond the initial affidavits. See, e.g., Civ. Code 9412. Overaa does 

not object to Mr. Garcia’s October Declaration except to the extent it attaches unauthenticated 

documents. 

Analysis 

The stop notice procedures are unclear and not commonly pursued in court. The Court agrees 

with Overaa that it may, and should, consider evidence beyond the initial affidavits so that it is 

“satisfied sufficient facts are shown.”  CC 9412(b). The Court therefore considers the arguments 

and declarations submitted by both parties. 

A motion for determination of rights is supposed to be heard on an expedited briefing schedule. 

Unfortunately, that did not occur here because of issues with service, counsels’ availability and 

the court’s only recent appreciation of Civil Code 9408.  
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The grounds for releasing funds held pursuant to a stop notice are set forth in Civil Code 9400. 

Here, Overaa claims the funds should be released because the claim on which the notice is 

based is not the type for which a stop notice is authorized, Mr. Garcia is not a person authorized 

to give a stop payment notice and there is no basis for the claim stated in the stop notice.  CC 

9400 (a), (b) and (d).  

The stop notice indicates that Mr. Garcia, as “Claimant,” “furnished labor, services, equipment 

and/or materials” regarding “Grade & Pave Parking Lot.” It also indicates that Mr. Garcia claims 

“an equitable lien against any construction fund for this project.” Without further information, 

Overaa understandably read the stop notice to request payment for contracting work performed 

by Mr. Garcia. After discovering that Mr. Garcia is not a contractor as well as that Mr. Garcia 

was the foreman for OBS, Overaa reasonably believed Mr. Garcia was seeking payment on 

behalf of OBS. Under both of those theories, Mr. Garcia’s stop notice would be defective under 

(a) and (b) of section 9400. 

While never affirmatively making such a claim, it is possible Mr. Garcia is claiming unpaid wages 

as a laborer. Laborers are allowed to file stop payment notices and are not required to give 

preliminary notice. 

The court does not read the stop notice as requesting payment by an unpaid laborer for wages. 

But if he is, Mr. Garcia was clearly employed by OBS as stated in the declaration of Mr. Lewis 

and as evidenced by the documents signed by Mr. Garcia as foreman for OBS. OBS has been 

paid in full and any claim Mr. Garcia has against OBS should be addressed in another forum. 

The court does not understand Mr. Garcia’s apparent attempt to claim he was employed by 

Wimmer when he was clearly employed by OBS. While Wimmer, as the entity that 

subcontracted work to OBS, may have listed Garcia on documents, that does not create and 

employer/employee relationship.  

The Court sees no “basis for the claim stated in the stop payment notice” and therefore orders 

the funds released to Overaa. CC 9400(d).   

 

  

19.  TIME:  9:00   CASE#: MSN20-1771 
CASE NAME: IN RE R.F. 
HEARING ON PETITION TO/FOR PTN FOR APPROVAL FOR TRANSFER OF PMT 
RIGHTS FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
The petition to approve transfer of payment rights is approved. Petitioner is ordered to prepare 
an order consistent with the petition and this order. 

 


